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J  U  D  G  M  E  N  T. 
 

 
1.  This Revision is preferred by Revisionist against the Judgment and 

order dated 17-01-2017 passed by learned Judicial Magistrate, 1st class, Smt. B, 

Khaklary passed on 07-01-2017 in MR Case No. 212/2008 u/s 125 Cr.P.C., 

whereby learned Magistrate directing the petitioner to pay maintenance 

allowance @ Rs. 2000/- per month to the Opposite party and Rs. 2000/- per 

month to her minor son from the date of the order i.e. on 17-01-2017.  

 

2. The factual matrix according to the petition is that the 1st party/Smt. 

Anjumoni Borah was married to the second party/Sri Dipu Borah on 05-07-2003 

and after marriage she lived with her husband in her husband‟s house. On 07-

01-2005 a male child was born out of their wedlock whose name is Himangshu 

Borah. Since after she conceived, the second party often came home drunk and 

at the instigation of his mother pressurized her for abortion and started to 

torture on her. On 06-05-2008 the second party without any rhyme and 

reasons quarreled with her, left out her and her son in her parental house and 

threatened them not to return back. On 19-05-2008 at about 6 p.m. the second 

party, his two brothers and his sister went to her parental house in a Maruti 

car, abused the 1st party and her family members. Since the second party left 

the 1st party and her son in her parental house he never contacted them nor 

provided them any maintenance. The 1st party has no income of her own, on 

the other hand the second party is a rich man, has business of coal, has 6/7 

„pura‟ cultivating land, rice mill and also does business of rice and that his total 

income per month is about Rs. 20,000/- to Rs. 25,000/-. Therefore, the 1st 

party has prayed for granting monthly maintenance @ Rs. 3,000/- for herself 

and Rs. 3000/- for her minor son totaling Rs. 6000/- per month from the 

second party.  

  The second party contesting the case by filing written statement 

wherein he has admitted that the 1st party is his wife and a son was born out of 

their wedlock but he has denied all the allegations brought against him by the 

1st party. Since after the marriage the 1st party wanted the second party to live 

in her parental house as “Gharjowai” but the second party did not agree with it. 

The 1st party proposed him to stay at a rented house at Dhekiajuli but the 

second party refused to do so as he was the eldest son of his parents and his 
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parents were sick, the 1st party quarreled with him and threatened to leave to 

her parental house. The father of the 1st party is “trantik” and the 1st party also 

wanted the second party to learn her father‟s skill. When the second party did 

not pay any heed to it, the 1st party started mental torture on him  and ill-

treated his parents. The 1st party liked travelling and therefore she even did not 

take care of her son. When the date of marriage of the younger brother of the 

second party, was finalized in the year 2008, the 1st party one week before the 

marriage day in 2008 left to her parental home saying that she would inform 

her family members about it and also attend a “Pooja” there. After five days, 

the 1st party did not return back to her matrimonial home due to some problem 

and sent her minor son with second party saying that she would be back after 

two days. After two days, the second party asked the 1st party over telephone 

when would she come back then the 1st party kept on taking time showing 

cause one or the other. Finding no other alternative when the second party 

asked the father of the 1st party over phone about it then he told that soon he 

would come to keep her in his house. When the 1st party did not return back 

towards the end of March, 2008 the second party along with his father went to 

her parental house, then the 1st party told him that she would be back in 2/3 

days as her grand mother was seriously ill. Believing it to be true, the second 

party returned back. Till then the second party and his family members were 

not aware of the fact that the first party has filed a case against them, it came 

to know that when the 1st party and her brother came to his house along with 

police and took away minor son and Sridhana articles from their house on the 

day of his brother‟s marriage. He denied that he is a rich person, has coal 

business, has 6/7 pura cultivating land, rice mill and does business of rice and 

that his monthly income is Rs. 20,000/- to Rs. 25,000/- per month. That the 

second party has no any business or any cultivating land and is completely 

dependent on the income of his father who is a retired person. As the 1st party 

herself has left the house of the second party and refused to cohabit with him, 

she is not entitled to get maintenance from the second party and accordingly 

prayed to reject the petition.  

  The 1st party in support of her case examined three witnesses 

including herself. The second party examined three witnesses including himself. 

After hearing both the parties, learned trial court allowed the petition by 

awarding maintenance of @ Rs. 2000/- per month to the 1st party and Rs. 
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2000/- per month to her minor son from the date of the order i.e. on 17-01-

2017.       

 

3. Being aggrieved by the aforesaid order, the Revisionist/petitioner filed 

this revision petition on the following grounds:   

(i)  The impugned order passed by learned Judicial Magistrate, 1st  

class, Tezpur is contrary to law and facts and cannot be 

sustained in law even on equitable consideration and the same 

is required to be revised and modified. 

(ii)  The learned court below committed grave error in not 

considering the relevant evidence and record of the case 

relating to the matter brought into the notice of learned Court 

below by the present petitioner.   

(iii) In this case PW 1 in her cross-examination, PW 1 admitted that 

she is agree to stay with the present petitioner if the present 

petitioner purchased land and builds a house at Dhekiajuli in 

this regard the learned trial court did not consider the plea of 

present petitioner that the opposite party herein wanted the 

present petitioner to stay in her parental house at Gharjowai 

and the learned trial court without going through the above 

statement made by the Opposite party herein come to the 

conclusion that the present petitioner failed to prove his plea of 

defence by adducing reliable evidence whereas the opposite 

party herein has already prove the plea of the present petitioner 

in her cross-examination by admitting that she is ready to stay 

with the present petitioner if he builds a house at Dhekiajuli.  

(iv) According to section 125 Cr.P.C. if a person refuse or neglect to 

maintain his wife or minor child, upon proof of such neglect the 

Hon‟ble Court may directed the person to make monthly 

allowance for the maintenance of his wife and child.  To allow 

the monthly maintenance under this section the neglect or 

refusal on the part of the person has to be proved but no such 

kind of refusal or neglect has proved on the part of the present 

petitioner and whereas the present Opposite party in her 

evidence stated before the trial court below that she is ready to 
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stay with the present petitioner if he builds a house at 

Dhekiajuli which automatically proved that she has not 

neglected by the present petitioner, she is not with present 

petitioner as the present petitioner refused to accept her 

proposal of staying at Dhekiajuli.  

(v) Learned trial court failed to prove that the petitioner/revisionist 

has at any point of time tortured the Opposite party, but the 

learned trial court failed to consider the materials available on 

the record.  

 

4. I have heard the argument put forwarded by the learned 

Counsels for both the parties. 

 

5. Learned counsel for the petitioner submitted that learned trial 

court granted maintenance u/s 125 Cr.P.C. without proper considering 

the evidence available in the record.  

 On the other hand, learned counsel for the OP/State submitted that 

the learned trial court has rightly granted maintenance allowance of Rs. 

2000/- per month to the petitioner and maintenance allowance of Rs. 

2000/- per month to her son is reasonable sum and that was granted by 

the learned trial court according to the financial capacity of the 

revisionist/petitioner.   

 

6. Keeping in mind, the rival submissions of both the parties, the 

moot point in this revision is that – whether the learned trial court has 

passed the impugned Judgment & order awarding maintenance 

allowance of Rs. 2000/- per month to the petitioner and maintenance 

allowance of Rs. 2000/- per month to her son, not on the basis of the 

evidence available on the record.  
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7. As the revisionist challenged the judgment and order merely on 

the ground of not considering the evidence so I think it would be 

justified to refresh the evidence available in the case record.   

 

8.  In fact the marriage and paternity of son is admitted by the 

Revisionist /Opposite party. Though the petitioner PW 1 was vigorously 

cross-examined by the opposite party but the evidence as to causing her 

torture and neglecting and deserted her by the Revisionist/Opposite 

party has remained same. Rather, PW 1 admitted that on the day of 

assaulting in their home only their mother was there, but there was no 

any neighbour. The statement of the PW1 is also supported by PW 2 and 

3. Though the Opposite party cross-examined the PW 2 and 3 but 

evidence as to causing torture and ultimately desertion to the petitioner 

has remained unchallenged.  

 

9.  The Section provides a swift and cheap remedy against any 

person who, despite means, neglects or refuses to maintain (a) his wife 

which includes a woman after divorce who has not remarried, unable to 

maintain herself; (b) his minor child, legitimate or illegitimate, unable to 

maintain itself, the liability in case of minor married daughter arising only 

when the husband is not possessed of sufficient means and until she 

becomes major; (c) his major child, legitimate or illegitimate (excepting 

married daughter) unable to maintain itself owing to any physical or 

mental abnormality or injury ; (d) his father or mother unable to 

maintain himself or herself. Emphasis has been laid in all cases on the 

“inability to maintain” because the primary object of the section is to 

prevent starvation and vagrancy. A major married daughter has been 

wholly excluded from the operation of this section as the responsibility of 

maintaining her should be on her husband. Nature, scope and object 

stated.  
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10. In Rupa Paul Vs. Tapash Dhar reported in 2013 (1) GLT 

485 it is held by Hon‟ble High Court that – “Trial Court refusing grant of 

maintenance to petitioner-wife-Evidence indicating that the petitioner left 

her matrimonial home due to some disputes with the respondent – 

Nothing on record to hold that the petitioner-wife voluntarily deserted 

the husband and withdrawn herself from the association of her husband 

– Not disputed that the petitioner has no independent source of income 

to maintain herself- Held : respondent duty bound to pay maintenance – 

Direction to pay maintenance to the petitioner @ Rs. 2000/- per month 

from the date of filing petition.”   

 

11.    I have meticulously gone through the impugned Judgment and 

order passed by learned trial court and gone through the evidence and 

materials on record. The marriage between the petitioner and 

respondent is not disputed. Paternity of the child is also not disputed. It 

is also not disputed that the petitioner (wife) has no independent source 

of income to maintain herself. Under such circumstances, it is the 

obligation and the boundant duty of the husband to maintain his wife. 

There is no case of the respondent that he has no sufficient means to 

maintain the petitioner(wife). It is an admitted fact that the petitioner 

(wife) is living apart from her husband and residing with her parents in 

her parental home. The case of the petitioner is that she had been 

subjected to cruelty by her husband and therefore she was compelled to 

take shelter in her parent‟s house. The respondent (husband) disputed 

the fact stating that father-in-law is a trantik insisting him and the 

petitioner to live in the parental house of the petitioner as gaonburah 

and that dispute cropped up and the petitioner left the matrimonial 

home which shows that there was some dispute cropped up in the 

matrimonial home between the petitioner and the respondent, as a 

result of which the petitioner took shelter in her parental home and living 

apart from the respondent (husband). There is nothing in the evidence 

on record to hold that the petitioner (wife) voluntarily deserted the 
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husband and withdrawn herself from the association of her husband. 

Under such circumstances, in my considered opinion, it is the duty of the 

husband to pay maintenance to his wife.  

 

12. The proceedings under Chapter IX of the Cr.P.C. are not punitive 

in nature. The object is not to punish a person for neglect to maintain 

those whom he is bound to maintain. The section provides only a speedy 

remedy by a summery procedure to enforce liability in order to avoid 

vagrancy. The provisions should be liberally construed as the primary 

object is to ensure social justice and to prevent vagrancy by compelling 

those who can support those who are unable to support themselves. The 

object of the provision has been well explained by the Apex Court in the 

case of Sabita Ben Vs. State reported in (2005) 3 SCC 636 ; AIR 2005 SC 

1809; AIR 2005 Cri. L.J. 2141 stating that Section 125 is enacted for 

social justice and specially to protect women and children as also old and 

infirm poor parents within the constitutional sweep of Article 15(3) 

reinforced by Article 39 of the Consitution. The provision gives effect to 

the natural and fundamental duty of a man to maintain his wife, children 

and parents so long they are unable to maintain themselves.  

 

13.  The essence of Section 125 of Cr.P.C is to grant maintenance 

and not refusal of the same. The Courts exercising jurisdiction under 

Section 125 of Cr.P.C. must keep in mind the very object of the provision 

and appreciate the facts and circumstances keeping in mind the 

legislative intents and purposes. The Court must take into consideration 

the broader aspect of the law and should not get swayed by the 

technicalities and the pits and holes here and there in the evidence and 

materials on record. it should appreciate the facts with broader 

possibility and should not reject the prayer of maintenance, as a matter 

like other criminal cases, taking into consideration the technicalities. 

Maintenance is not for luxury but for survival. After marriage, it is the 

duty of the husband to provide shelter and maintenance to the wife. If 
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he neglects, the wife is legally entitled to have it through the Court by 

petition under this Section. While the wife, children and infirm parents 

approaching the court of law being helpless, for maintenance to survive, 

the Courts should not shut its eye and close the door which will definitely 

put the petitioner in duress, vagrancy and starvation. It is true that the 

maintenance should be allowed keeping in mind the ability of the 

respondent i.e. his income, and other attending factors.  

 

14. Considering the facts and circumstances of the case what 

transpires in the petitioner, written objection and the evidence on record, 

I think the wife/Opposite party and her son is also entitled to get the 

maintenance. The learned trial court considering all the facts awarded an 

amount of Rs. 2000/- per month as maintenance to the wife and an 

amount of Rs. 2000/- per month as maintenance to her son. According 

to the PW 2, the husband has landed property, has business of rice and 

coal and earned Rs. 20,000/- to Rs. 25,000/- per month. In cross-

examination he stated that what he has deposed in the court was 

reported to him by the 1st party. He admitted that he has no personal 

knowledge about the income of the second party and what he has stated 

in the court was told him by the 1st party. However, neither in the 

petition nor in the evidence of the petitioner or in the written statement 

or in the evidence of respondent clearly stated about the exact income of 

the second party/husband. But it is no where stated that the 2nd 

party/revisionist/husband is not able bodied or physically disable person 

to earn anything. Regarding assumption of income as stated by the 1st 

party, no doubt the 2nd party/revisionist denied but nowhere divulge his 

exact income. But there is an evidence that the wife/1st party has no any 

income. Considering the present price index, costs of living and social 

status of the parties from which they belong the amount of maintenance 

as awarded by the learned trial court to the petitioner is upheld but the 

amount of award of Rs. 2000/- per month given to the minor son is 

modified as Rs. 1,500/- per month as maintenance.  
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15. The petitioner/Revisionist/husband is directed to pay 

maintenance of Rs. 2000/- per month to the wife/opposite party and Rs. 

1500/- as maintenance allowance to the minor son from the date of 

order passed by the learned trial court. The arrear maintenance amount 

shall be paid at a monthly installment of Rs. 500/- till the entire amount 

is paid.        

16. Accordingly, this revision petition is partly allowed by modifying the 

maintenance amount granted by the learned lower court to the son to Rs. 

1500/- per month instead of Rs. 2000/- per month.   

 

17.  Send the MR Case No. 212/2008 along with the case diary to the 

learned trial court along with a Judgment of this court immediately.   

  

   Given under my hand and seal of this Court on this the 3rd  day 

of May, 2017. 

 

 

 

                        (A.K. Borah) 
                                       Sessions Judge 

                                       Sonitpur, Tezpur 

Dictated and corrected by me. 

 

 
(A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 
 
Typed and transcribed by me.  
 
(R. Hazarika),Steno.   


